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Free movement of capital – early non-deductibility of losses in equity interest

abroad

In the case in question, a capital company had amongst its assets shares in foreign capital

companies whose market value (current value) had declined as at 31 December 2001.

The assets held were so-called spread holdings (“Streubesitz”) of less than 10 percent per

holding. The company wishes to deduct the difference between the book value and the

lower current value within the context of its income calculation for 2001. By reason of a

national regulation which; was implemented as part of the change from the corporate tax

credit system to the so-called half-income tax rule in 2001/2002; affects domestic equity

interest and temporally preferred equity interest in foreign companies; exempts from tax

the yields gained from the sale of holdings, and; declares any profit reduction affecting the

substance to be non-deductible, the Finanzamt (fiscal authority) disregarded the so-called

market value deduction in the tax assessment calculation. The appeal was granted by the

court of first instance. The Bundesfinanzhof (Federal Fiscal Court, BFH) holds that national

law requires the decision of the Finanzgericht (Fiscal Court) to be set aside and the action

by the company to be dismissed. However, the BFH questions whether the short-term

(less than 2 years) early application of deductability restrictions arising from a transitional

regulation may constitute a restriction of the free movement of capital and thus, pursuant

to Art. 234 Para. 3 EC, refers the following question to the Court of the European

Communities for a preliminary ruling (case C-377/07):

Does Article 56 EC preclude a provision of a Member State according to which a

prohibition on the deduction of reductions in profit in connection with the holding of a

capital company in another capital company enters into force earlier with regard to foreign

holdings than with regard to domestic (German) holdings?
