Czech Republic – Nejvyšší správní soud (the Supreme Administrative Court „the Court“)

– Judgment no. 9 Afs 25/2007 – 95 (July 12th 2007)

Interpretation of article 267 of the Customs Code as amended by Act no. 1/2002, namely

whether it is applicable to legal relations being created before its entry into effect.

Customs office in Prague (“complainant”) filed a cassation complaint against the ruling of

Mestsky soud v Praze (City Court in Prague). This court held the appeal against the

complainant´s payment order admissible since the complainant applied unduly the art. 267 of

Celni zakon (the Customs Code) that entered into force July 1st 2002. This court held that as to

the obligation to pay the customs debt the complainant should have applied the law applicable at

the time when the debt occurred.

The complainant perceives the art. 267 of the Customs Code as a procedural provision since it

allows to assess the customs duty as far as the customs agent did not provide the customs office

with just and complete information about his customs debt. The complainant therefore

contended that it was acceptable to apply art. 267 as to an obligation to pay customs debt that

occurred before the Customs Code entered into force as the procedural rules are generally

applicable to all proceedings having started before the procedural rules entered into force.

The Court rejected the cassation complaint seeing that the art. 267 of the Customs Code provides

both procedural and substantive rules. Therefore it is not possible to apply the provision to the

legal relations created before the Customs Code entered into force since as to the substantive

rights and obligations, the customs office is bound by the regulation that was applicable at the

time when the legal relations were created. An inverse practice would be contrary to the principle

of foreseeability and the principle of non-retrospectivity.

Moreover, the Court held that the interpretation of the art. 267 of the Customs Code being in

force since July 1st 2002, must be in line with the interpretation of articles 217 to 232 of the

Council Regulation no. 2913/92 with respect to the fact that the art. 267 is a result of

transposition of the aforesaid articles. In the case C-201/04 Belgische Staat v. Molenbergnatie

NV (paragraphs 31 to 35) ECJ stated that the procedural provisions are generally applicable to all

disputes that are already being held at the time when the provisions came into force whereas the

substantive rules are usually interpreted as generally non-applicable to the situations existing

before their entry into effect. The case dealt with the applicability of the Community Customs

Code that came into effect January the 1St 1994. According to the ECJ the national courts must

found their decision on substantive rules contained in legal regulations being applicable before

that date and on procedural rules contained in the Community Customs Code.

The Court added that the above-mentioned Council Regulation formed a basis and the main

source of inspiration when drawing up the Czech Customs Code, including the art. 267. It is

therefore obvious that the Customs Code was intended to be in compliance with the European

Community Law. In these circumstances, the Court held that even though it deals with an affair

that falls within the time period previous to the entry of Czech Republic to the European Union,

it is necessary to interpret a provision that was adopted with the aim of approximation of Czech

law with European Community Law and was based on a rule of European Community law, in

conformity with the latter. This conclusion is i. a. contained in the explanatory report to the

Customs Code. The Court added that it is possible to deviate from such an interpretation in case

of objective reasons, i.e. when the Czech legislator intentionally opted for an unlike phrasing of a

relevant passage in the regulation or when his will, which differs from the will of the European

legislator, clearly results from the text otherwise.

Thus, the substantive rules are generally inapplicable to the legal relations created and existing

before their entry into effect. Consequently, the creation of such legal relations, the legal claims

resulting hereof as well as the completed legal acts is governed by the annulled provision of law.

With regard to the above-mentioned facts the Court dismissed the cassation complaint.
