Dr. Péter Darák 
ADMISSIBILITY OF EXTRAORDINARY APPEALS: 
DOES A BROAD REVIEW LEAD TO A MORE EFFECTIVE JUSTICE?
1. Introduction
The question of admissibility is strongly related to the image we have in our minds about the role of supreme courts. It is an important question which the Conference of the Presidents of Supreme Courts puts from time to time on the agenda of its meetings. Accordingly, in my presentation I am going to give you an overview of the history of and the most recent developments in the filtering of cases brought before the Curia of Hungary. But first I would like to recall some thoughts shared by Mr. Rymvidas Norkus, President of the Supreme Court of Lithuania at the Dublin Conference in 2015.
In his presentation, Chief Justice Norkus invited the audience to perform a thought experience involving the imaginary ‘Supreme Court of Volumia’ that decides tens of thousands of cases every year, and its judges use standardised panels of reasoning in similar cases. As it takes already a few years to reach a decision at this court, the permanent time pressure leads, even in novel and complex cases, to superficial and unconvincing reasoning. The case law of a supreme court like that ‘resembles a supermarket’ where the losing party in the trial can always find a favourable precedent. All this leads to legal uncertainty and the never-ending flow of new cases and new appeals. As a result of this thought experience, Mr. Norkus came to the conclusion that it is preferable to have a system where the public function of supreme courts shall prevail, which consists of ensuring the uniformity of case law, the development of law, and offering guidance to lower courts and thus ensuring predictability in the application of law. In comparison to that, the just and correct resolution of every individual case can be identified as the ‘private purpose’ of supreme courts, as fulfilling the expectations of litigants.

In this context, Mr. Norkus presented two different approaches. According to one of them, supreme courts can protect the individual far more by rendering the case law predictable, rather than by feigning thorough review of every application. In addition, if supreme courts are tuned to the ‘private’ purpose, their work will be depreciated and covert ways of disposing of the caseload will be developed. According to the other approach, the raw number of decided cases each year can also contribute to the external image of supreme courts. Moreover, it is also a public task of supreme courts to quash decisions that evidently violate the law. Nevertheless, President Norkus added that the time pressure, the limited resources and the activism of constitutional courts made it necessary everywhere to establish some kind of filtering system. 
Finally, I would recall the final conclusion of the Lithuanian Chief Justice: filtering is sometimes simply inevitable – we just have to do it right. Due to recent reforms in procedural law, the time has come for the Curia of Hungary to do it right.

I will now proceed to the history of filtering petitions for extraordinary legal remedy.

2. A brief history of filtering petitions for extraordinary legal remedy in Hungary

The principle of rule of law has been laid down equally by the Constitution of the Republic of Hungary and the Fundamental Law which replaced the former as of 1 January 2012.

The Constitutional Court of Hungary has unfolded the principle of rule of law in a number of decisions. The Constitutional Court emphasised that legal certainty and res iudicata were inherent in that principle, and considered res iudicata as the institution which was to harmonize substantive justice and legal certainty. 

In 1992, the Constitutional Court abolished the so-called ‘appeal in the interest of the law’ which could be lodged by the General Prosecutor or by the President of the Supreme Court in criminal matters. The reason for that was clear: no circumstances were set forth by law, under which such an appeal could be filed, breaking through thereby the principle of res iudicata, so it was impossible to predict in which cases an appeal in the interest of law will be lodged by the magistrates in charge.

The same approach was followed by the Constitutional Court in 2004 when it abolished specific provisions of the Civil Procedure Code which laid down an additional requirement for the review procedure: besides a violation of law concerning the merits of the case, the case had to raise a question of law in principle. Accordingly, these rules provided for the then Supreme Court of Hungary the liberty to hear only cases that are relevant for the uniformity and the development of case-law.
In the reasoning part of that decision, the Constitutional Court pointed out that the right to legal remedy, as provided by the Constitution, means that the subject is entitled to allege that the contested decision violates his right or lawful interest. And as a result of the above provisions of the Civil Procedure Code, any party to a proceeding is deprived of the opportunity to achieve a review of the decision on the merits by referring exclusively to a violation of law that concerns the merits of the case. The Constitutional Court emphasised that the situation was to be evaluated similarly to the appeal in the interest of law, as the remedy and uniformity functions were mixed up again, and the former would be emptied because of the fact that an alleged violation of law in itself is insufficient to launch a review procedure. Mixing up the two functions in the provision in question is already in conflict with legal certainty. Namely, the parties concerned are unable to predict in which cases and under which circumstances their petition for review will be admitted.

The Constitutional Court added that the necessity to establish a review procedure does not follow from the Constitution; however, if the legislator decides to establish extraordinary legal remedies, it shall take into account that access to such procedures can be restricted in conformity with the Constitution only by reasons related to the remedy function. 
In my view, the possibility to select cases that involve questions in principle does not raise higher concerns from a constitutional law aspect than selecting on the basis of subject matter,  value of dispute or whether the decision concerns the merits of the case or not. In fact, in the former case the objective selection criteria are set by uniformity decisions and other guidelines that have already been issued. Thus, it is not cherry-picking but a selection method which maintains the ‘public’ function, i.e. ensures that Supreme Court judges look at cases from the perspective of uniform application of law.
3. Filtering extraordinary appeals under the new Civil Procedure Code
The new Civil Procedure Code of Hungary regulates the review procedure unaltered as an extraordinary legal remedy provided by the Curia against judicial decisions that have become final. 
As to the new elements of regulation, it must be noted that in respect of property actions, the new Code provides a higher limit for the value of dispute. In cases where the disputed value does not exceed five million Forints (around 15500 EUR), no judicial review may be requested.
 Nevertheless, the preclusion based on value limit does not apply to certain types of claims such as maintenance claims or claims for damages arising from the exercise of public authority. 
Besides that, the Curia may authorize judicial review of property cases which would normally be precluded either by the value limit or by the fact that the court of second instance upheld the first instance judgment with regard to the same legal provisions and legal reasoning, and which are not precluded for any other reason set out by law.
 For such an exceptional authorisation, the case shall meet the special ‘filtering requirements’ set by Section 409 of the Civil Procedure Code. 
By establishing these requirements, the new Civil Procedure Code focuses on striking a fair balance between the primary and secondary tasks of the Curia, i.e. to ensure uniform application of law and to provide efficient legal remedy. I must underline that the authorisation of review is not a matter of judicial discretion. The Curia must ensure a consistent interpretation of the requirements laid down by law.
First of all, the term ‘property case’ shall be clarified. In the system of the new Civil Procedure Code, property cases include all actions with the exception of actions relating to civil status or actions for the enforcement of certain rights relating to personality. That is, the term covers not only pecuniary claims but various actions (family, inheritance, corporate etc.) where the actual value of dispute cannot be determined. 
The principle of legal certainty requires that it shall be predictable for the parties under which circumstances authorisation is granted by the Curia. It is out of question that the practice at authorising followed by one judicial panel differs from the practice followed by another one. That is why the Civil Division of the Curia has adopted and published an opinion relating to the exceptional authorisation of review procedure.
 
Each of the authorisation requirements has some kind of judiciary-related public interest at its core. This can be either the fulfilment of the Curia’s obligation to ensure uniform application of law, as set out in Article 25 of the Fundamental Law, or the fulfilment of its obligations under EU law. 
The Curia shall authorise the review procedure under any of the following four circumstances, that is, if the examination of the alleged violation of law concerning the merits of the case is
a) necessary to ensure the uniformity of the application of law or its further development;
b) necessary due to the special weight or social significance of the question of law at hand;

c) justified by the necessity of referring the case for a preliminary ruling to the Court of Justice of the European Union, in the absence of the court of second instance to that effect;
d) justified by a provision of a judgment derogating from the published case-law of the Curia.

Now I am going to briefly present the opinion adopted by the Civil Division to provide consistent interpretation of each of the abovementioned conditions.

Ad a) 
As to the uniformity of case-law, the Civil Division of the Curia emphasises that the uniformity of case-law (or the uniform application of law) means that there is no difference within the court system regarding the essential content and the way of application of a specific legal norm. For the purpose of uniform application of law, the review of a final judgment may be admitted on condition that the judgment raises a question of law in principle about which the Curia has not yet formed an opinion in any form acknowledged currently or previously by law, e.g. in a uniformity decision or in a published individual decision. Any question of law related either to the essential content or to the legal consequences of a specific legal norm shall qualify as a question in principle. For instance, the question whether the expiration of an objective time limit set out in the Civil Code qualifies as a statutory limitation of enforcement or constitutes forfeiture of right, is undoubtedly a question in principle, as the legal consequences depend on that question. 
Nevertheless, the Civil Division underlines that it is not sufficient to prove that there is a question of law in principle as to which the Curia has not shaped any opinion yet. The party is also obliged to show either that there is no uniform case-law relating to that question, or that uniform case-law exists but there is a risk that a decision derogating from same may be repeated, thereby disturbing the uniform application of law. The exact probability of recurrence is irrelevant in this context; a latent and structural risk is sufficient for the admission, considering that if any court of second instance has ‘misunderstood’ the law, one erroneous decision can already trigger the uniformity of wrongful application of law by first instance courts. The risk is especially significant if the decision has been issued by a court of appeal (the third level in the Hungarian court system) or has been published in any form. If the party refers to that risk in his petition, he shall indicate the decisions differing from each other; furthermore, he may refer only to decisions that have become final.  
The necessity of further development of case-law may be relied on only if there is an already existing case-law relating to the question in principle which is uniform but should not be maintained in the future, with respect to changes of certain areas of life, commercial realities or legal norms. Recent doctrines of jurisprudence may also give rise to the further development of case-law.

Ad b) 
This point includes two phrases, both referring to situations where uniform application of law is crucial for preventing any harm to the public trust placed in the judiciary. In these cases, the review of a final judgment is admissible if the Curia has not formed any opinion in the question of law concerned and the additional requirements are also fulfilled.

The first phrase is the special weight of the question of law which means that the significance of the question goes beyond the adjudication of the individual case, even though the relevant case-law is neither at risk of being disturbed, nor does it need to be further developed. This can be the case when interpretation of new legal norms or filling gaps in legislation necessitates the adoption of guidelines. Nevertheless, the significance in itself is not sufficient; there must be an additional circumstance closely related to legal certainty, such as the great number of cases raising the same question of law. Accordingly, if the new question is raised only in a small number of cases and, as such, cannot have an impact on legal certainty, the review of the final judgment is not necessary.
Social significance can be attributed to cases raising questions of law that have an impact on the wider society, either directly or indirectly. Such questions raise, usually but not necessarily, an increased attention by the public. This can be the case when the contested contractual clause is widely used in everyday business, as a part of general terms and conditions, thus qualifying that clause as unfair may affect other persons who are not parties to the civil proceeding at hand. Social significance can also be established if the maintenance of an unlawful practice may encourage other persons to continue that practice. 
Ad c) 
Authorisation of the review procedure on the ground of the necessity of a preliminary ruling procedure serves two purposes. First, in cases normally precluded from review procedure, the lower court is not in the position to establish whether it qualifies as a court of last resort and, as such, obliged to refer the case to the Court of Justice of the EU or not. Nevertheless, the Curia adjudicates individual cases undoubtedly as a court of last resort, so in order to fulfil its obligation under EU law, it has to authorise the review procedure. Second, the final judgment might violate EU law by interpreting it falsely. In this second case, the purpose of the authorisation by the Curia is to allow the Court of Justice to establish that the lower court has wrongly interpreted EU law. If the Curia has allowed the review procedure on this ground, it shall mandatorily refer the relevant question(s) to the Court of Justice.

Nevertheless, the above interpretation does not mean that any reference to EU law leads automatically to the authorisation. The Curia shall not allow the review procedure if there is no obligation to refer because the question of EU law is irrelevant to the outcome of the case, or the question has previously been answered by the Court of Justice, or the answer is so obvious as to leave no scope for any reasonable doubt over the answer. Besides that, the phrase ‘in the absence of the court of second instance to that effect’ shall be interpreted as meaning that the party requested the lower court to refer the question to the Court of Justice but the court refused to refer or failed to decide over that request. Thus, parties may not refer to the above ground before the Curia if they have not previously requested the lower court(s) to initiate a preliminary ruling procedure.
Ad d) 
Derogation from the ‘published case-law’ of the Curia means that the final judgment by the lower court is based on an interpretation of law that is different from the interpretation given by the Curia in form of a uniformity decision, division’s opinion, individual decision, or by other means acknowledged in the past by law.   
The Civil Division emphasises that in respect of individual decisions, the review procedure may be authorised only if the interpretation included in the final judgment derogates from that of an earlier decision published by the Curia. That is, the party may refer only to earlier decisions that have been published in the Journal of Curia Decisions. The reason for publishing a decision in the monthly journal is usually that the decision has addressed either a question of law in principle or a question that has been raised frequently in everyday practice, thus it is worth being disclosed to lower courts, legal professionals and interested citizens. From among its own decisions, the Curia selects ‘rulings’ (abbreviated as ‘BH’) and ‘rulings in principle’ (abbreviated as ‘EBH’), and the latter are selected, together with ‘decisions in principle’ (issued by lower courts, abbreviated as ‘EBD’) by the so-called ‘publication panels’ (criminal, civil, economic, labour and administrative panels) consisting of five judges, in a specific procedure set by law. These rulings and decisions are legally binding, but only for the Curia. To cut the long story short, only those individual decisions may be referred to in the petition for authorisation that have been published on the Curia’s own initiative. Thus neither the anonymised decisions of the Curia available at the central website of the court system, nor anonymised decisions presented in legal literature may be referred to.
The ‘published case-law’ referred to by the party shall be relevant. Accordingly, if a published individual decision has lost its binding nature, either because of changes in legislation or as a result of a new individual decision, the review procedure shall not be authorised on this legal basis.
If the final judgment involves an interpretation differing from that given by the Curia in its published case-law, the review shall be authorised. Namely, this ground for authorisation enables the Curia to lawfully supervise lower courts’ abidance by its professional guidelines, thereby ensuring uniform interpretation of law.

Any of the abovementioned grounds for authorisation can be invoked by the party, and in the absence of any prohibition by law, he may request authorisation by referring to several grounds at the same time. Conditions that are closely related, e.g. necessity to ensure uniform application of law and derogation from the published case-law, are likely to be relied upon together. Nevertheless, the Curia is legally bound to the content of petitions, therefore it shall not authorise the review on a ground that has not been referred to by the party in his petition.
The application for the authorisation shall be lodged with the court of first instance within 45 days from the delivery of the final decision. The party shall indicate the contested judgment, the infringement that had an impact on the merits of the case (specifying the legal norm violated) and give reasons justifying the authorisation on any of the four grounds. If the application does not comply with these requirements, the Curia shall reject it. In all other cases, a chamber of three shall decide on whether to authorise or deny the review. The ruling denying judicial review shall briefly give the reasons on which it is based. In this respect, briefness of the reasoning is crucial: the Curia shall give only an explanation of why the application was inadmissible and shall not address the merits of the case. This approach is in conformity with the prevailing case-law of the European Court of Human Rights. Nevertheless, if the party has referred to several grounds at the same time, the Curia shall address each of them in case of denying the authorisation. 
4. Filtering cases under the new Code of Administrative Litigation
Before the new Code of Administrative Litigation entered into force on 1st January 2018, lawsuits filed in administrative matters had been heard in accordance with a specific chapter of the previous Civil Procedure Code. 
The new Code of Administrative Litigation lays down the conditions on which the review of a final judgment by the Curia is allowed. First of all, the petitioner shall comply with all the substantial and formal requirements, in particular the allegation of a violation of law concerning the merits of the case.
 Besides that, the new Code defines the grounds justifying the authorisation of the review procedure, enumerating the same grounds as provided by the Civil Procedure Code, namely:

a) ensuring the uniformity or development of case-law,

b) the special weight or social significance of the question of law raised,

c) necessity of the proceedings of the Court of Justice of the European Union to provide a preliminary opinion, or

d) any provision of judgment different from the published case-law of the Curia.

I would like to emphasise that, although the grounds are the same, there is a significant difference between the Code of Civil Procedure and the Code of Administrative Litigation, regarding the scope of application of the authorisation. In civil law matters, the authorisation procedure shall apply to cases that would normally be precluded from review on various grounds, while in administrative matters, authorisation applies to all cases. 

An interpretation of the above grounds has not yet been given by the Administrative Division of the Curia, however, the Division will consider the possibility of applying the opinion issued by the Civil Division by analogy. This can be decided later, as the incoming cases enable the Curia to develop a consistent practice.

The new Code does not include any provision for cases where the party has not indicated any ground for authorisation in his petition, which raises the question whether the Curia is obliged in such cases to reject the petition ex officio or, on the contrary, to take into account all the grounds ex officio and allow or deny the review procedure subsequently. Another question is what to do if the party has indicated one or more grounds for authorisation, but has failed to give an explanation of it. Furthermore, it shall be decided whether failure to indicate any provision of law that has allegedly been violated (together with an explanation) and failure to indicate any ground for authorisation (with explanation) have the same legal consequence. 
Considering the above questions, it seems plausible that failure to refer to any ground for authorisation must lead to rejection because otherwise the Curia would be unable to decide whether the review is admissible or not. 

5. Closing remarks

Due to the entering into force of the new procedural codes as of 1st January 2018, the year 2017 was the ‘year of preparation’ for the Curia, as mentioned in our respective Yearbook. 
As a part of the preparation, my colleagues and I addressed the Constitutional Court and requested a presentation about how did they develop a consistent practice of filtering constitutional complaints. Besides that, we looked also at questions of work organisation, and concluded that filtering is part of the judicial independence, which does not preclude, however, that our judges should be assisted in the filtering process by judicial employees in an appropriate number. Judicial independence does not preclude either that coordinating bodies consisting of judges hearing the same type of cases could be set up to ensure a consistent filtering practice. 
Last but not least, let me express my hope in the first year when the authorisation procedure shall apply that, by filtering cases, the Curia of Hungary will have the opportunity to focus more on its ‘public function’ and return to the legal tradition where supreme courts have the authority to assess, on objective grounds, which cases are so important from the aspect of uniform application of law that they are worth being heard on the merits. The legislator has created an opportunity, now it depends on our intellectual performance to find the right direction of filtering practices.
Thank you for your kind attention!
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